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IN THE UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF TEXAS 

MIDLAND-ODESSA DIVISION 

FINALROD IP, LLC, R2R AND D, LLC 
D/B/A SUPEROD 

Plaintiffs/Counter-Defendants, 

v. 

JOHN CRANE, INC., JOHN CRANE 
PRODUCTION SOLUTIONS, INC., AND 
ENDURANCE LIFT SOLUTIONS LLC, 

Defendants/Counter-Plaintiffs. 

Case No. MO:15-cv-00097-DC 

JURY TRIAL DEMANDED 

DEFENDANTS’ MOTION FOR A PROTECTIVE ORDER TO 
PRESERVE DESIGNATION OF CLASSIFIED INFORMATION 

Defendants/Counter-Plaintiffs John Crane, Inc. and John Crane Production Solutions, Inc. 

(“JCPS”), and Defendants Endurance Lift Solutions, LLC (“Endurance”) (collectively 

“Defendants”) submit this Motion for a Protective Order to Preserve Designation of Classified 

Information to prevent officers or employees of Finalrod IP, LLC, R2R and D, LLC d/b/a Superod 

(“Superod” or “Plaintiffs”), Defendants’ direct competitor, from accessing Defendants’ non-public 

financial information, highly-confidential proprietary design information, and highly-confidential 

study methodologies used in developing Defendants’ products.  Despite multiple requests, 

Plaintiffs have refused to explain their basis for challenging the designations, and have refused to 

meet-and-confer in good faith, thus necessitating this motion.   

I. Background 

On August 10, 2018, Plaintiffs asked Defendants to re-designate 871 documents (1,444 

pages) of Defendants’ production from Attorney’s Eyes Only to Confidential. See Ex. 1 (Email 

thread requesting re-designation), at 6-9.  Under the Protective Order, a document that is 
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designated as Attorney’s Eyes Only by one party cannot be shared with the another party’s client; 

instead, it may only be viewed by outside counsel, the court, and independent experts. ECF No. 

64 §§ 2(a)(i)-(iii).  A document that is designated as Confidential can be shared with the other 

party and its employees. ECF No. 64 §§ 2(b)(ii)-(iii).  In response to Plaintiffs’ request, Defendants 

reviewed the designation on each identified document.  On August 22, 2018, Defendants’ re-

designated five (5) documents to Confidential, but notified Plaintiffs that the remaining 866 were 

properly designated as Attorney’s Eyes Only information (“the Challenged Documents”).  See Ex. 

1 at 5.  Additionally, pursuant to the Protective Order, Defendants requested a meet-and-confer so 

both parties could explain the substantive basis for their position with respect to each Challenged 

Document.  Id.  Later that same day, on August 22, 2018, counsel for both parties briefly 

communicated telephonically.  See Declaration of Nicholaus E. Floyd (“Floyd Decl.”) ¶ 2.  At that 

time, Plaintiffs’ counsel stated that he was not able to substantively discuss any Challenged 

Document.  Id. at ¶ 3.  Instead, counsel indicated that a different attorney for Plaintiffs would 

substantively discuss the Challenged Documents.  Id.  As such, Defendants requested another 

meet-and-confer to discuss the basis of Plaintiffs’ disagreement with Defendants’ designations.  

Id. at ¶ 4.  Despite Defendants’ good faith attempts, Plaintiffs have refused to explain their 

designation challenge, the rationale, or why Defendants’ proprietary information should be shared 

with Superod, their direct competitor.  Id. at ¶ 5.   

On September 5, 2018, Plaintiffs’ counsel indicated that they would share the Challenged 

Documents with Plaintiffs’ employees the next day. See Ex. 1 at 4.  Defendants immediately 

responded—noting that such action would be a violation of the Protective Order.  Id. at 3-4.  

Defendants offered again to have a good faith meet-and-confer to discuss Plaintiffs’ bases for 

requesting re-designation. Id. at 4.  In response, Plaintiffs refused to meet-and-confer and instead 
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declared that the parties were at an impasse because no final agreement was reached during the 

brief call on August 22, 2018.  Id. at 3.  Plaintiffs reiterated their threat to share Defendants’ highly-

confidential, proprietary information with their client.  Id.  On September 7, 2018, Defendants 

explained that no good faith meet-and-confer occurred August 22, 2018 because there was no 

substantive discussion.  Id. at 1.  Defendants again offered to meet-and confer in good faith.  Id.

Plaintiffs refused.  To ensure that Defendants’ proprietary information remains proprietary, 

Defendants filed this motion.   

II. Legal Standards 

Pursuant to Rule 16 a court “may issue any just orders, including those authorized by Rule 

37(b)(2)(A)(ii)-(vii), if a party or its attorney ... fails to obey a scheduling or other pretrial order.” 

Fed. R. Civ. P. 16(f).  Pursuant to Rule 26(c), for good cause, a court may issue a protective order 

to limit the scope of discovery and may require that trade secrets or other confidential research, 

development, or commercial information be revealed only in a specified way.  Fed. R. Civ. P. 

26(c)(1)(D), (G).  On July 12, 2017, this Court entered a Protective Order to govern the disclosure 

of classified information in this case.  See, generally, ECF No. 64.  The Protective Order includes 

an Attorney’s Eyes Only designation:  

“Attorneys Eyes Only. The designation “Attorneys Eyes Only” shall be reserved for 
information that is believed to be unknown to the opposing party or parties, or any of the 
employees of a corporate party. For purposes of this Order, so-designated information 
includes, but is not limited to, product formula information, design information, non-
public financial information, pricing information, customer identification data, and 
certain study methodologies.” 

ECF No. 64 § 3(c).   

If a party seeks to challenge a document designated as Attorneys Eyes Only, the Protective 

Order states that the “parties shall first try to resolve the dispute in good faith on an informal basis.” 

Id., § 11(a).  Then, as a second step, if “the dispute cannot be resolved, the objecting party may 
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invoke this Protective Order by objecting in writing.” Id.  After conducting the good faith meet-

and-confer and receiving formal written notice, as a third step, the “designating party shall then 

have 14 days to move the Court for an Order preserving the designated status of the disputed 

information.” Id.  The Protective Order also confirms that “unless and until the Court orders 

otherwise,” the “information shall remain Classified Information.” Id.  Alternatively, if the 

designating party declines to move for an order maintaining the designation, then the information 

will not remain Classified Information. Id.   

III. Argument 

A. The Challenged Documents Should Remain Protected 

Good cause and a need for protection exists because Plaintiffs (1) failed to comply with 

the good faith meet-and-confer requirements under the Protective Order, (2) failed to provide any 

basis for their suggestion that the Challenged Documents do not meet the criteria for Attorney’s 

Eyes Only information, and (3) failed to explain why employees of Defendants’ direct competitor 

should be permitted to access Defendants’ highly-confidential, proprietary information.  This 

Court can grant a motion for a protective order to maintain the designation on the Challenged 

Documents as Attorney’s Eyes Only information.  See ECF No. 64 § 11.  Additionally, for “[g]ood 

cause and a specific need for protection,” this Court can issue a protective order to prevent the 

disclosure of Defendants’ proprietary information to their direct competitor, Superod.  See Fed. R. 

Civ. P. 26(c); see also Bead Filters Intern., LLC v. Mills, SA-09-CV-105-XR, 2009 WL 3837863, 

at *1 (W.D. Tex. Nov. 12, 2009) (granting motion to enforce Protective Order and for Sanctions 

for defendant’s review of a document designated Attorney’s Eyes Only); Ferko v. NASCAR, 218 

F.R.D. 125, 133 (E.D. Tex. 2003). 

Plaintiffs failed to comply with the good faith meet-and-confer requirement of the 

Protective Order.  On August 10, 2018, Plaintiffs asked Defendants to re-designate 871 documents 
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(1,444 pages). See Ex. 1 at 6-9.  Defendants analyzed each document, agreed to re-designate some 

documents, but noted that the remainder—the Challenged Documents—contained highly-

confidential, proprietary information and were properly designated.  Id. at 5.  On numerous 

occasions, Defendants have requested good faith meet-and-confers to discuss the Challenged 

Documents.  Id. at 5 (citing ECF No. 64 § 11).  Plaintiffs, however, have refused each request.  Id.  

Plaintiffs indicated that a certain attorney would be necessary to discuss Plaintiffs’ position with 

respect to each of the Challenged Documents. See Floyd Decl. ¶ 3.  However, that attorney has 

never conferred with Defendants and—even though Defendants spent significant resources 

reviewing each identified Challenged Document—Plaintiffs still refuse to meet-and-confer and 

still refuse to provide their bases to challenge each document. See Ex. 1 at 1; Floyd Decl. at 7.   

By failing to explain or discuss their position with respect to each Challenged Document, 

Plaintiffs are improperly shifting the burden of reviewing each document to this Court.  In United 

Biologies, Magistrate Judge Primomo analyzed a similar protective order and designation 

challenge process.  See United Biologies, LLC v. Allergy & Asthma Network/Mothers of 

Asthmatics, Inc., SA-14-CA-00035-OLG, 2015 WL 12864258 (W.D. Tex. Oct. 19, 2015).  Judge 

Primomo explained that: 

“[T]his process would entail disclosing the basis for the objection with respect to 
each document, either initially during the good faith attempt to resolve the dispute 
or subsequently, in submitting a written objection. To construe this provision 
otherwise would negate the good faith element and result in the Court being the 
first to be apprised of the objecting party’s arguments with respect to each 
document, thereby shifting the burden of reviewing each document challenged by 
the parties entirely on the Court.” 

Id. at *4.  As it relates to this case, without a document-by-document analysis of Plaintiffs’ specific 

challenge, there has been no good faith meet-and-confer, despite Defendants’ attempts to do so.  

See United Biologies at *7.  For this reason alone, the Court should maintain the designations on 
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the Challenged Documents. See ECF No. 64 § 11(a) (the “parties shall first try to resolve the 

dispute in good faith on an informal basis.”)   

Furthermore, each Challenged Document meets the designation criteria for Attorney’s 

Eyes Only information under the Protective Order.  Based on Defendants’ review, each Challenged 

Document contains information “unknown to the opposing party [Superod].” See ECF No. 64; 

Floyd Decl. ¶¶ 6-7.  Plaintiffs have not provided any information to the contrary.  Furthermore, 

each Challenged Document describes “design information,” “non-public financial information,” 

and/or “study methodologies” used as part of the developing Defendants’ products.  See ECF No. 

64; Floyd Decl. ¶¶ 6-7.1  Plaintiffs have never explained why any Challenged Document fails to 

meet these criteria.  See Floyd Decl. ¶ 5.  Plaintiffs have not provided any other basis for their 

argument that all of the Challenged Documents should be de-designated, and then shared with 

Defendant’s direct competitor. See Floyd Decl. ¶ 7.  Accordingly, because each Challenged 

Document meets the criteria for Attorney’s Eyes Only information, and because Plaintiffs have 

not provided any reason why any Challenged Document should be de-designated, the Court should 

maintain the designations of the Challenged Documents.   

Re-designation of the Challenged Documents as “Confidential” information will be 

prejudicial to Defendants.  Superod is a direct competitor of Defendants in the fiberglass sucker 

rod industry.  ECF No. 171 at 33.  Superod’s owner, Russell Rutledge, Sr., is a named inventor on 

each of Plaintiffs’ asserted patents.  The prosecution of those patents is still pending before the 

United States Patent Office.  The potential injury from disclosure of Defendants’ non-public 

1 The attached declaration provides an overview of the basis to designate each Challenged 
Document as Attorney’s Eyes Only.   If requested, Defendants will provide all Challenged 
Documents to the Court under seal for review, although Defendants believe that Plaintiffs’ attempt 
to shift this burden to the Court is improper. 
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financial information, proprietary design information and methods would be great, because the 

information could be used to duplicate Defendants’ products, compete for its customers, or 

interfere with its business plan and thereby gain a competitive advantage in the marketplace, and 

may be used to draft new patent claims that could potentially cover Defendants existing products.  

The Federal Circuit has recognized the potential for harm from disclosure to a competitor. See, 

e.g., Akzo N.V. v. United States International Trade Commission, 808 F.2d 1471, 1483 (Fed. Cir. 

1986), cert. denied, 482 U.S. 909, 107 S.Ct. 2490, 96 L.Ed.2d 382 (1987) (“Obviously, where 

confidential material is disclosed to an employee of a competitor, the risk of the competitor’s 

obtaining an unfair business advantage may be substantially increased.”).  Defendants relied on 

the Protective Order to prevent this harm.  To prevent this injury, the Court should maintain the 

designations and prevent Superod from accessing Defendants’ Attorney’s Eyes Only information. 

B. The Court Should Also Issue a Protective Order to Prevent Plaintiffs’ Counsel 
from Exposing Defendants’ Propriety Information Based on Plaintiffs’ 
Pattern of Attempting to Gain Access to Defendants’ Proprietary Information  

Plaintiffs’ counsel threatened to disclose the Challenged Documents to Plaintiffs’ 

employees on multiple occasions. See Ex. 1 at 3-4.  The only stated basis for doing this is that 

Plaintiffs believe—without any stated support or basis—that the Challenged Documents should be 

de-designated.  Ex. 1 at 6-9.  This threat alone, without any justification or support, is sufficient 

good cause and indicates a specific need for this Court to issue a protective order.  However, this 

is not the first time Plaintiffs have attempted to gain access to Defendants’ proprietary information.  

First, on April 10, 2018, Plaintiffs attempted to designate Russell Rutledge, Sr., Plaintiffs’ 

founder, and Frank Morrow, Plaintiffs’ ex-Vice President of Engineering and currently a salaried 

consultant, as “independent experts or consultants” under the Protective Order.  See Ex. 2 (April 

10, 2018 letter designating Mr. Morrow and Rutledge as experts in the litigation).  This designation 

would have allowed Mr. Rutledge and Mr. Morrow to view all of Defendants’ Attorney’s Eyes 
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Only information and other proprietary information.  Defendants objected and explained that 

neither Mr. Rutledge nor Mr. Morrow qualify as independent experts because the Protective Order 

explicitly states that an independent expert “shall not include the current employees, officers, 

members, or agents of parties or affiliates of parties.”  Ex. 10 (April 13, 2018 letter responding to 

attempt to qualify Mr. Morrow and Rutledge as experts), see also ECF No. 64 § 2(a)(ii).  Plaintiffs 

ultimately withdraw these individuals as proposed “independent” experts.   

Second, on May 18, 2018, Plaintiffs filed a motion to modify the protective order.  See, 

generally, ECF No. 118.  The effect of their proposed changes would have allowed Mr. Rutledge, 

Mr. Morrow, and other Plaintiffs’ employees to gain access to Defendants proprietary information.  

Defendants were required to object once more.  See, generally, ECF No. 120.  Plaintiffs ultimately 

withdrew this motion before it was addressed by this Court.  See August 28, 2018 Text Order 

Terminating [118].   

Third, on or around May 24, 2018, Plaintiffs violated the Protective Order by providing 

Defendants’ Attorney’s Eyes Only information about technical development to Mr. Morrow. See 

Ex. 3 (May 24, 2018 email stating that Mr. Morrow received AEO materials).  In addition to 

exposing Defendants’ proprietary technical information to Superod’s ex-VP of Engineering and 

current paid consultant, this disclosure was concerning because the designations on the documents 

were partially cutoff, which means the documents were altered after they were provided to 

Plaintiffs’ counsel. See Ex. 4, 5, and 6 (AEO materials sent to Mr. Morrow).  Plaintiffs refused to 

answer Defendants’ questions about this incident. See Ex. 7 (Emails requesting answers regarding 

disclosure of AEO materials to Mr. Morrow). Instead, Plaintiffs’ counsel argued that this 

Protective Order violation was merely an inadvertent mistake and that Mr. Morrow never looked 

at this information. See Floyd Decl. ¶ 8.   
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Fourth, on June 20, 2018, Mr. Rutledge attended the deposition of Mr. Hricišák, 

Endurance’s senior mechanical engineer.  Plaintiffs’ counsel then attempted to ask Mr. Hricišák 

about Defendants confidential new product development efforts, for example, the Series 300 

product that is under development.  See Ex. 8 (Hricišák Dep.) at 94-95.  Defendants objected to 

Plaintiffs’ attempt to force Mr. Hricišák to reveal Defendants’ propriety information to their direct 

competitor, who was still sitting in the deposition room.  Id.  

Fifth, on June 22, 2018, Mr. Emerson, Plaintiffs’ VP of Sales, attended the deposition of 

Mr. Gernentz and again Plaintiffs’ counsel then attempted to elicit Defendants’ propriety 

information while Mr. Emerson was still in the room.  See Ex. 9 (Gernentz Dep.) at 5-13.  

Defendants objected and prevented any such disclosure to their direct competitor.2

Plaintiffs’ continuous and systematic attempts to thwart the Protective Order and expose 

Defendants’ proprietary information to the employees of its direct competitor indicate a pattern 

of behavior that this Court should not tolerate.   

C. Defendants Should Not Have to Bear the Continued Burden of Preventing 
Plaintiffs from Attempting to Gain Access to Its Proprietary Information 

The Court “may issue any just orders, including those authorized by Fed. R. Civ. P. 

37(b)(2)(A)(ii)-(vii), if a party or its attorney ... fails to obey a scheduling or other pretrial order.”   

Fed. R. Civ. P.  16(f); see also Fleming & Assocs. v. Newby & Tittle, 529 F.3d 631, 641–42 (5th 

Cir. 2008) (upholding sanctions imposed by trial court as within the authority of Fed. R. Civ. P. 

16(f)).  Defendants have had to spend time and resources to prevent Plaintiffs’ employees from 

gaining access to their proprietary information.  For this reason, pursuant to Fed. R. Civ. P. 16 and 

2 Both Mr. Rutledge and Mr. Emerson arrived at Defendants’ manufacturing facility for these 
depositions without providing any prior notice to Defendants.  Although this is a violation of L.R. 
30, Defendants permitted them to remain, so long as Plaintiffs’ counsel’s questions did not seek to 
elicit Defendants’ proprietary information.  See, e.g., Ex. 9, Gernentz Dep. at 5.   
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37, the Court should apply Fed. R. Civ. P. 37(b)(2)(A)(ii)-(vii) to prohibit Plaintiffs from sharing 

or relying on the Challenged Documents and/or Fed. R. Civ. P. 37(b)(2)(C) and award Defendant 

its expenses with respect this motion.3  As described above, the Court should grant Defendants’ 

motion and “require [Plaintiffs] the party . . . whose conduct necessitated the motion, the party or 

attorney advising that conduct, or both to pay the [Defendants’] reasonable expenses incurred in 

making the motion, including attorney’s fees.”  Fed. R. Civ. P. 37(a)(5).    

IV. Conclusion 

For all of the reasons discussed above, Defendants respectfully ask this Court to issue an 

order that (1) confirms the Challenged Documents have been properly designated as Attorney’s 

Eyes Only; (2) prevents Plaintiffs’ employees from attending any depositions of Defendants’ 

witnesses where confidential, proprietary information will be discussed; and (3) award Defendants 

their reasonable costs and attorney’s fees incurred related to investigating this issue and preparing 

this motion.   

Alternatively, if the Court permits Plaintiffs to dispute the designations on the Challenged 

Documents, then the Court should order Plaintiffs to provide, on a document-by-document basis, 

a substantive reason why each Challenged Document should be re-designated, and the Court 

should order Plaintiffs to engage in a good faith meet-and-confer to discuss their position with 

respect to each Challenged Document.  

3 Fed. R. Civ. P. 37(b)(2)(A)(ii)-(vii) allows for the court to impose a variety of sanctions including 
(ii) prohibiting the disobedient party from supporting or opposing designated claims or defenses, 
or from introducing designated matters in evidence; (iii) striking pleadings in whole or in part; (iv) 
staying further proceedings until the order is obeyed; (v) dismissing the action or proceeding in 
whole or in part; (vi) rendering a default judgment against the disobedient party; or (vii) treating 
as contempt of court the failure to obey any order except an order to submit to a physical or mental 
examination. 
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Dated: September 9, 2018 Respectfully submitted, 

By: /s/  Jason C. White 
Jason C. White (pro hac vice) 
Scott D. Sherwin (pro hac vice) 
Nicholas A. Restauri (pro hac vice) 
Morgan, Lewis & Bockius LLP 
77 W. Wacker Drive, Ste. 500 
Chicago, IL  60601 
Tel: (312) 324-1000 
Fax: (312) 324-1001 
E-mail:  jason.white@morganlewis.com  
E-mail:  scott.sherwin@morganlewis.com  
E-mail:  nicholas.restauri@morganlewis.com 

Nicholaus E. Floyd 
Texas Bar No. 24087524 
Adam A. Allgood 
Texas Bar No. 24059403 
Morgan, Lewis & Bockius LLP  
1000 Louisiana Street, Suite 4000 
Houston, TX 77002-5005 
Tel: (713) 890-5000 
Fax: (713) 890-5001  
E-mail:  nicholaus.floyd@morganlewis.com 
E-mail: adam.allgood@morganlewis.com 

Attorneys for Defendants/Counterclaim 
Plaintiffs John Crane, Inc., John Crane 
Production Solutions, Inc., and Endurance 
Lift Solutions, LLC 
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CERTIFICATE OF CONFERENCE

Pursuant to Local Rule CV-7(i), as described above, Defendants attempted on numerous 

occasions to meet-and-confer with Plaintiffs.  Plaintiffs have refused to meet-and-confer, and 

instead take the position that the parties are at an impasse.  Accordingly, Defendants understand 

that Plaintiffs oppose this motion. 

  /s/ Scott D. Sherwin  
Scott D. Sherwin 

CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing document has been served via the 

Court’s CM/ECF system on September 9, 2018 upon all counsel of record. 

  /s/ Jason C. White  
Jason C. White 
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