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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TEXAS 

SHERMAN DIVISION 

 

HAZEL WILLIAMS, 

 

  Plaintiff, 

 

v.  

 

ALLEN M. ALBRIGHT, SUBSTITUTE 

TRUSTEE, ET AL., 

 

  Defendants. 

 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§

§ 

  

 

 

 

CIVIL ACTION NO.  4:18-CV-00219-ALM-

CAN 

 

 

 

   

REPORT AND RECOMMENDATION 

OF UNITED STATES MAGISTRATE JUDGE 

 

 The above-referenced case was referred to the undersigned United States Magistrate Judge 

for pre-trial purposes in accordance with 28 U.S.C. § 636.  On March 5, 2018, Plaintiff, proceeding 

pro se, filed suit against Allen M. Lambright, as Substitute Trustee, the United States Department 

of Agriculture, and the United States, Ginnie Mae, MERSCORP, MERS, and John/Jane Does one 

to infinity in the 429th Judicial District Court of Collin County, Texas [Dkt. 1-1].  Plaintiff alleges 

that the United States has clouded Plaintiff’s title by seeking to conduct a foreclosure sale of the 

real property located at: 9036 Fulbourne Drive, Anna, Texas, 75409 (the “Property”).  The United 

States is the holder of a deed of trust lien and a vendor’s lien on the Property, to secure a loan made 

to Plaintiff by the USDA, to enable her to purchase the Property [Dkt. 1].   

 On March 30, 2018, the United States removed the instant suit to the United States District 

Court for the Eastern District of Texas, Sherman Division [Dkt. 1].1  Defendants filed a Motion to 

Dismiss on July 20, 2018 [Dkt. 16].  On November 21, 2018, finding Plaintiff should be given an 

                                                 
1 On April 25, 2018, Plaintiff moved to remand [Dkt. 9].  On August 24, 2018, the undersigned entered a Report and 

Recommendation, recommending that Plaintiff’s Motion to Remand be denied [Dkt. 18].  On November 20, 2018, the 

District Judge adopted the Report’s recommendation [Dkt. 21].  
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opportunity to amend her complaint, the Court denied Defendants’ Motion to Dismiss as moot and 

ordered Plaintiff to file an amended complaint [Dkt. 23].  On December 17, 2018, instead of filing 

an amended complaint, Plaintiff filed a Notice, advising the Court of her intention to file a Rule 60 

Motion asking the Court to reconsider its decision not to remand this case on or before January 7, 

2019 [Dkt. 25].  After Plaintiff failed to file a Rule 60 Motion or Amended Complaint, on 

January 28, 2019, the Court ordered Plaintiff to file an amended complaint on or before 

February 11, 2019, and warned Plaintiff that “[n]o further extensions of this deadline shall be 

granted,” and “should Plaintiff fail to comply with this order, her complaint may be recommended 

for dismissal under Federal Rule of Civil Procedure 41” [Dkt. 28].  Plaintiff has acknowledged 

receipt of the Court’s January 28 Order [Dkt. 31].  To date, Plaintiff has failed to file an amended 

complaint.2   

Under Rule 41(b), a court may order the dismissal of an action “[i]f the plaintiff fails to 

prosecute or to comply with these rules or a court order.”  FED. R. CIV. P. 41(b); see also 

Local Rule CV-41 (authorizing the district court to dismiss an action for want of prosecution sua 

sponte whenever necessary to achieve the orderly and expeditions disposition of cases); Larson v. 

Scott, 157 F.3d 1030, 1031 (5th Cir. 1998); see generally McCullough v. Lynaugh, 835 F.2d 1126 

(5th   Cir. 1988) (a district court may dismiss an action for failure to prosecute or to comply with 

an order of the court); Magnuson v. Elec. Data Sys. Corp., 252 F.3d 436, 2001 WL 360841 

(5th Cir. 2001); Beard v. Experian Info. Sols. Inc., 214 F. App’x 459 (5th Cir. 2007). “This 

authority [under Rule 41(b)] flows from the court’s inherent power to control its docket and 

prevent undue delays in the disposition of pending cases.”  Boudwin v. Graystone Ins. Co., Ltd., 

756 F.2d 399, 401 (5th Cir. 1985) (citing Link v. Wabash R.R. Co., 370 U.S. 626 (1962)). The 

                                                 
2 Plaintiff has not filed anything in this matter since December 17, 2018 [Dkt. 25].   
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exercise of the power to dismiss for failure to prosecute is committed to the sound discretion of 

the Court and appellate review is confined solely to whether the Court’s discretion was abused.  

Green v. Forney Eng’g Co., 589 F.2d 243, 248 (5th Cir. 1979); Lopez v. Aransas County Indep. 

Sch. Dist., 570 F.2d 541, 544 (5th Cir. 1978).   

The Court has twice ordered Plaintiff to file an amended complaint; Plaintiff has failed to 

comply with the Court’s orders to do so.  Strobl v. Romo, No. 417CV00003ALMCAN, 2017 WL 

3781178, at *1 (E.D. Tex. July 25, 2017), report and recommendation adopted, No. 4:17-CV-003, 

2017 WL 3722063 (E.D. Tex. Aug. 29, 2017) (dismissing case under Rule 41 for failing to file an 

amended complaint).   

By such failures, Plaintiff has neglected to comply with the Court’s Orders and diligently 

prosecute her case.   Accordingly, the Court finds that dismissal is appropriate under Rule 41.3  

CONCLUSION AND RECOMMENDATION 

Accordingly, the Court recommends that this case be DISMISSED without prejudice 

pursuant to Federal Rule of Civil Procedure 41.   

Within fourteen (14) days after service of the magistrate judge’s report, any party must 

serve and file specific written objections to the findings and recommendations of the magistrate 

judge.  28 U.S.C. § 636(b)(1)(C).  In order to be specific, an objection must identify the specific 

finding or recommendation to which objection is made, state the basis for the objection, and 

specify the place in the magistrate judge’s report and recommendation where the disputed 

determination is found.  An objection that merely incorporates by reference or refers to the briefing 

before the magistrate judge is not specific.   

                                                 
3 Defendants filed a Motion to Vacate on February 11, 2019, wherein they assert “because this Court fully and fairly 

advised the Plaintiff that no extensions of this February 11, 2019, deadline for filing an Amended Complaint would 

be granted, and that should the Plaintiff fail to comply with the Order entered on January 28, 2019, her complaint 

“may be recommended for dismissal under Federal Rule of Civil Procedure 41”, the Federal Defendants urge the 

Court to proceed with its recommendation for dismissal under Federal Rule 41” [Dkt. 30].   
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Failure to file specific, written objections will bar the party from appealing the unobjected-

to factual findings and legal conclusions of the magistrate judge that are accepted by the district 

court, except upon grounds of plain error, provided that the party has been served with notice that 

such consequences will result from a failure to object.  See Douglass v. United Services Automobile 

Ass’n, 79 F.3d 1415, 1417 (5th Cir. 1996) (en banc), superseded by statute on other grounds, 

28 U.S.C. § 636(b)(1) (extending the time to file objections from ten to fourteen days). 
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ChristineNowak
Judge Love


