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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

WACO DIVISION 
 
PROVEN NETWORKS, LLC., 
                              Plaintiff and 

Declaratory Judgment 
Defendant, 

 
-v- 
 
AMAZON.COM, INC., AMAZON WEB 
SERVICES, INC., DELL 
TECHNOLOGIES, 
INC., DELL, INC., EMC 
CORPORATION, 
ARISTA NETWORKS, INC., 
SOLARWINDS CORP., NETAPP, INC., 
ARUBA NETWORKS, INC., 
HEWLETT PACKARD ENTERPRISE 
COMPANY, CISCO SYSTEMS, INC., 
                              Defendants 
 
AND 
 
SONICWALL, INC.,   
                              Declaratory Judgment 

Plaintiff 
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CLAIM CONSTRUCTION ORDER AND MEMORANDUM IN SUPPORT THEREOF 

 Before the Court are the Parties’ claim construction briefs: Plaintiff Proven Networks 

submitted its opening and reply briefs (ECF No. 20 and 28, respectively), Defendants1 submitted 

their responsive and sur-reply briefs (ECF No. 23 and 32, respectively), and the parties submitted 

a joint claim construction statement (ECF No. 33; “JCCS”). The Court held the Markman hearing 

on April 23, 2021. During that hearing, the Court provided its final construction for all but the first 

term. The Court entered the final claim constructions for all terms on May 12, 2021 (ECF No. 44). 

 
1 Defendants are Amazon.com, Inc., Amazon Web Services, Inc., Dell Technologies, Inc., Dell, Inc., EMC 
Corporation, Arista Networks, Inc., SolarWinds Corp., NetApp, Inc., Hewlett Packard Enterprise Company, Aruba 
Networks, Inc., Cisco Systems, Inc., and Declaratory Judgment Plaintiff SonicWall, Inc. The Court refers to Dell 
Technologies, Inc., Dell, Inc., and EMC Corporation as the “Dell defendants” in this Order. 
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This Order does not alter any of those constructions, except to slightly revise the construction of 

the order of limitations for Claim 16 of the ’024 Patent for completeness. 

I. Background 

 In this consolidated action, Proven asserts three patents2 with disputed terms for the Court 

to construe: U.S. Patent Nos. 8,165,024 (the ’024 Patent), 7,450,507 (the ’507 Patent), and 

8,018,852 (the ’852 Patent). Pl.’s Open at 1. Proven asserts the ’024 Patent against all Defendants 

except for the Amazon defendants and NetApp; the ’507 Patent against the Dell defendants and 

NetApp only; and the ’852 Patent against all defendants except for Cisco and SolarWinds. Id.  

 The ’024 Patent is titled “Use of DPI to Extract and Forward Application Characteristics.” 

This invention describes a method and device for performing deep packet inspection to identify 

application characteristics associated with active flows and for including classification information 

in packets that may be used in processing at other points in a network. ’024 Patent at Abstract. 

 The ’507 Patent is titled “Hierarchal Rate-Limiting at a Network Node that Utilizes an 

Infinity Rate-Limit Check.” The invention describes a hierarchical rate-limiting scheme designed 

to improve data traffic, increase speed, and reduce congestion within a network. ’507 Patent at 

Abstract. The scheme involves rate-limit checks across multiple traffic classification levels, as 

well as an “infinity rate-limit check,” which grants an automatic pass for a particular packet 

regardless of the amount of bandwidth available at that level at a given time. Id. 

 The ’852 Patent is titled “Equal-Cost Source-Resolved Routing System and Method.” The 

invention describes a port selection technique used in a network switching environment where 

multiple equal-cost paths exist between two nodes. ’852 Patent at Abstract. 

 

 
2 The parties did not have any disputed terms from the fourth patent asserted in these cases (U.S. Pat. No. 
8,812,454). 
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II. Legal Principles 

A. Claim Construction Principles Generally 

The general rule is that claim terms are generally given their plain and ordinary meaning. 

Phillips v. AWH Corp., 415 F.3d 1303, 1312 (Fed. Cir. 2005) (en banc); Azure Networks, LLC v. 

CSR PLC, 771 F.3d 1336, 1347 (Fed. Cir. 2014) (“There is a heavy presumption that claim terms 

carry their accustomed meaning in the relevant community at the relevant time.”) (vacated on other 

grounds). The plain and ordinary meaning of a term is the “meaning that the term would have to a 

person of ordinary skill in the art in question at the time of the invention.” Phillips, 415 F.3d at 

1313. 

“‘Although the specification may aid the court in interpreting the meaning of disputed 

claim language, particular embodiments and examples appearing in the specification will not 

generally be read into the claims.’” Comark Commc’ns, Inc. v. Harris Corp., 156 F.3d 1182, 1187 

(Fed. Cir. 1998) (quoting Constant v. Advanced Micro-Devices, Inc., 848 F.2d 1560, 1571 (Fed. 

Cir. 1988)). “[I]t is improper to read limitations from a preferred embodiment described in the 

specification—even if it is the only embodiment—into the claims absent a clear indication in the 

intrinsic record that the patentee intended the claims to be so limited.” Liebel-Flarsheim Co. v. 

Medrad, Inc., 358 F.3d 898, 913 (Fed. Cir. 2004). 

There “only two exceptions to [the] general rule” that claim terms are construed according 

to their plain and ordinary meaning are when the patentee (1) acts as his/her own lexicographer or 

(2) disavows the full scope of the claim term either in the specification or during prosecution.  

Thorner v. Sony Computer Entm’t Am. LLC, 669 F.3d 1362, 1365 (Fed. Cir. 2012). To act as 

his/her own lexicographer, the patentee must “clearly set forth a definition of the disputed claim 

term,” and “clearly express an intent to define the term.” Id. at 1365. To disavow the full scope of 
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a claim term, the patentee’s statements in the specification or prosecution history must represent 

“a clear disavowal of claim scope.” Id. at 1366. Accordingly, when “an applicant’s statements are 

amenable to multiple reasonable interpretations, they cannot be deemed clear and unmistakable.” 

3M Innovative Props. Co. v. Tredegar Corp., 725 F.3d 1315, 1326 (Fed. Cir. 2013). 

Although extrinsic evidence can also be useful, it is “‘less significant than the intrinsic 

record in determining the legally operative meaning of claim language.’” Phillips, 415 F.3d at 

1317 (quoting C.R. Bard, Inc. v. U.S. Surgical Corp., 388 F.3d 858, 862 (Fed. Cir. 2004)). 

Technical dictionaries may be helpful, but they may also provide definitions that are too broad or 

not indicative of how the term is used in the patent. Id. at 1318. Expert testimony also may be 

helpful, but an expert’s conclusory or unsupported assertions as to the meaning of a term are not. 

Id. 

B. Indefiniteness 

Patent claims must particularly point out and distinctly claim the subject matter regarded 

as the invention. 35 U.S.C. § 112, ¶ 2. A claim, when viewed in light of the intrinsic evidence, 

must “inform those skilled in the art about the scope of the invention with reasonable certainty.” 

Nautilus Inc. v. Biosig Instruments, Inc., 572 U.S. 898, 910 (2014). If it does not, the claim is 

therefore invalid as indefinite. Id. at 901. Whether a claim is indefinite is determined from the 

perspective of one of ordinary skill in the art as of the time the application for the patent was filed.  

Id. at 911. “Indefiniteness must be proven by clear and convincing evidence.” Sonix Tech. Co., 

Ltd. v. Publ’ns Int’l, Ltd., 844 F.3d 1370, 1377 (Fed. Cir. 2017). 
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III. Legal Analysis 

A. Level of ordinary skill in the art 

Both sides dispute what the level of ordinary skill in the art was at time of the invention.  

Proven’s expert opines that, for the ’852, ’024, and ’507 Patents, a POSITA would have had “a 

bachelor’s degree in electrical engineering, computer science or computer engineering (or 

equivalent), and at least two years of work experience in the field of computer networking, 

including experience in network theory and/or layered communication models.”  ECF No. 20, Ex. 

1 at ¶ 20. 

Dell’s expert opines that a POSITA for the ’507 Patent would have had “at least a 

bachelor’s degree in computer science or electrical engineering and 3-5 years of professional 

experience in computer networks, or a master’s or doctorate and 1-2 years of professional 

experience in computer networks. Such a person would have been familiar with computer 

networks and would have been aware of design trends relating to network traffic rate-limiting.”  

ECF No. 23, Ex. 2 at ¶ 17. 

Amazon’s expert opines that a POSITA for the ’852 Patent “would have had a Bachelor’s 

degree in Computer Science or in Electrical and Computer Engineering and at least two years of 

work experience in the field of computer networking, including networking protocols and 

architectures.”  ECF No. 23, Ex. 5 at ¶ 18. 

After reviewing the patents and the parties’ proposed level of ordinary skill in the art, the 

Court finds that the level of skill proposed by Proven’s expert and Amazon’s expert is appropriate. 

As such, the Court finds that the level of skill for a POSITA at the time of the inventions is a 

bachelor’s degree in electrical engineering, computer engineering, or computer science (or 
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equivalent) and at least two years of work experience in the field of computer networking, 

including networking protocols and architectures. 

 B. Order of steps/limitations (’024 Patent, Claims 1, 16) 

 Both sides dispute whether the limitations of Claims 1 and 16 need to be performed in a 

specific order. JCCS at 2. Given there are slight differences in the claim language between the two 

claims, the Court separately analyzes the two claims. 

  i. ’024 Patent, Claim 1  

Term Plaintiff’s Proposed 
Construction 

Defendants’ Proposed 
Construction3 

Order of steps/limitations 
 
(’024 Patent, Claim 1) 
 

No construction necessary; 
limitations are not ordered. 
  

Steps of the claim must occur 
in the order recited 
 

 

Claim 1 provides: 

1. A method of processing packets sent from a source node to a destination node, 
the method comprising:  
[a] receiving a packet sent from the source node to the destination node; 
[b] associating the packet with an active flow by accessing information in the 

packet; 
[c] performing deep packet inspection (DPI) to identify an application 

associated with the active flow by analyzing at least one other packet; 
[d] determining a classification for the packet based on characteristics of the 

identified application; 
[e] inserting information identifying the classification into the packet; 
[f] forwarding the packet, including the information identifying the 

classification, towards the destination node such that a downstream device 
is enabled to perform processing of the packet by extracting the 
classification from the packet. 

 
’024 Patent, Cl. 1 (annotations added for clarity). 
 

 
3 Defendants’ Proposed Construction is argued by Arista Networks; Cisco Systems; Hewlett Packard Enterprise and 
Aruba Networks; SolarWinds, and SonicWall only. While Claim 1 of the ’024 patent is also asserted against the 
Dell defendants, they do not join in this argument. JCCS at 2; Defs.’ Resp. at 2. 
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Proven’s arguments: 

 Proven contends that there is no order between limitations because there is no logical or 

grammatical basis in the claim that requires each limitation be performed in the order stated. Pl.’s 

Open. at 13. In support of its argument, Proven points only to the lack of order between limitation 

[b] and limitation [c]. See id. 

Specifically, Proven contends that limitation [c] does not necessarily follow limitation [b] 

for two reasons. Pl.’s Reply at 1.  

First, Proven argues that, as a matter of logic and grammar, no limitation describes the 

creation of the “active flow” and thus, the “active flow” in limitation [c] is not dependent on the 

“active flow” described in limitation [b]. Id. at 1-2. Second, Proven argues that because limitation 

[c] operates on an “one other packet”—which is different than “the packet” recited in limitation 

[b]—a POSITA would understand that there could be other active flows from which the “other 

packet” could come from. Id. at 2. In other words, Proven contends that because limitations [b] 

and [c] operate on different packets—and thus can operate in parallel—and perform different 

operations on each packet, there is no logical order between the two limitations. Pl.’s Open. at 14. 

Defendants’ arguments: 

 Defendants contend that the limitations of Claim 1 must occur in the order recited because 

the language of the claim has a logical progression of steps. Defs.’ Resp. at 2-3. 

 With respect to limitation [a], Defendants argue that limitation [a] must come first because 

the same “packet” referenced in all subsequent limitations is first received in limitation [a]. Id. at 

3-4. 

With respect to the relative order of limitations [a] and [b], Defendants argue that “the 

packet” described in limitation [b] must follow the antecedent “receiving a packet” in limitation 



 

8 
 

[a], because it is impossible to associate an unreceived packet with an active flow or access 

information in an unreceived packet. Id.  

With respect to the relative order of limitations [b] and [c], Defendants argue that “the 

active flow” in limitation [c] must follow the antecedent “an active flow” in limitation [b]. Id. at 

4. In response to Proven’s argument that limitation [c] is independent because it operates on a 

different packet than limitation [b], Defendants suggest that, if that were true, limitation [c] would 

need to be written to recite “a packet” in limitation [b] in order to distinguish it from the “other 

packet” of limitation [c] Id. at 4-5. 

With respect to the relative order of limitations [c] and [d], Defendants contend that 

limitations [c] must precede limitation [d] because the former identifies the application while the 

latter uses that identity of the application in order to perform the classification step. Id. at 5.  

With respect to the relative order of limitations [d] and [e], Defendants similarly contend 

that limitation [d] must precede limitation [e] because the former determines the classification of 

the packet while the latter uses that classification in order to perform the insertion step. Id. at 5-6. 

Finally, with respect to the relative order of limitations [e] and [f], Defendants similarly 

contend that limitation [e] must precede limitation [f] because the former needs to insert 

classification-information into the packet before the latter can forward the packet Id. at 6.  

 While Defendants argue that the claim language alone is sufficient to demonstrate an order 

of steps in the limitations of the claim, Defendants additionally argue that the specification requires 

a specific order of limitations. Id. at 7. Defendants point to Figure 6’s use of ordered language such 

as “starts,” “then proceeds,” and “after” in support of requiring the steps be performed in the order 

presented in the claim. Id.  
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The Court’s analysis: 

When analyzing whether an order exists between steps of method claim, the presumption 

is that limitations may be performed in any order. Altiris, Inc. v. Symantec Corp., 318 F.3d 1363, 

1369 (Fed. Cir. 2003). Courts first look at the “claim language to determine if, as a matter of logic 

or grammar, they must be performed in the order written” and, if not, whether the specification 

“directly or implicitly requires such a narrow construction.” Id. at 1369–70. 

With respect to Defendant’s argument that limitation [a] must occur first, the Court mostly 

agrees. The packet initially received in limitation [a] is referenced by the other limitations as “the 

packet.” Before the other limitations can perform operations on “the packet,” it must first be 

received. Thus, limitation [a] must occur before every other limitation that references “the packet,” 

i.e., limitations [b], [d], [e], and [f]. However, limitation [a] does not necessarily occur before 

limitation [c], as is discussed below. 

With respect to Defendant’s specific argument that limitation [a] must occur before 

limitation [b], the Court agrees. Because the same packet is recited in both limitations [a] and [b], 

and the association step cannot be performed until the packet has been received, the “associating” 

step in limitation [b] must follow the “receiving” step in limitation [a]. 

With respect to Defendant’s argument that limitation [b] must occur before limitation [c], 

the Court disagrees. As described in the previous paragraph, limitations [a] and [b] operate on one 

packet (“a packet” and “the packet,” respectively), while limitation [c] operates on another packet 

(“at least one other packet”). Thus, because limitations [b] and [c] operate on different packets, 

limitation [c] is not required to follow limitations [a] or [b]; rather limitation [c] could occur before, 

concurrent with, or after either limitation. 
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With respect to Defendant’s argument that limitation [c] must occur before limitation [d], 

the Court agrees. The “determining” step in limitation [d] operates on the “identified application” 

that was identified in limitation [c]. Thus, limitation [d] must follow limitation [c]. Furthermore, 

because limitation [d] operates on “the packet” received in limitation [a], limitation [d] must also 

follow limitation [a]. 

With respect to Defendant’s argument that limitation [d] must occur before limitation [e], 

the Court agrees. Limitation [d] must precede limitation [e] because the former determines the 

classification of the packet while the latter inserts that classification into the packet. 

With respect to Defendant’s argument that limitation [e] must occur before limitation [f], 

the Court agrees. Limitation [e] must precede limitation [f] because the former needs to insert 

classification-information into the packet before the latter can forward the packet. Additionally, 

limitation [f] must follow limitation [b] because limitation [b]’s step of “accessing information in 

the packet” must occur before the packet is forwarded in limitation [f]. 

With respect to Defendants’ argument that Figure 6 in the specification describes a specific 

order of limitations, the Court disagrees for at least two reasons. First, Figure 6 depicts one 

embodiment, and limiting the claim language to a single embodiment is incorrect. JVW Enters., 

Inc. v. Interact Accessories, 424 F.3d 1324 (Fed. Cir. 2005) (courts “do not import limitations into 

claims from examples or embodiments appearing only in a patent’s written description, even when 

a specification describes very specific embodiments of the invention or even describes only a 

single embodiment”). Second, the language in Figure 6 appears to be language that would naturally 

be used to describe the steps in a flowchart—as opposed to imposing a specific order to the claimed 

invention—which the Court finds to be insufficient to overcome the presumption that there is no 

order between method steps. 
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 Therefore, the Court construes Claim 1 of the ’024 Patent to have no order between 

limitations other than limitation [b] occurs after limitation [a], limitation [d] occurs after 

limitations [a] and [c], limitation [e] occurs after limitation [d], and limitation [f] occurs after 

limitations [b] and [e]. 

ii. ’024 Patent, Claim 16 

Term Plaintiff’s Proposed 
Construction 

Defendants’ Proposed 
Construction4 

Order of steps/limitations 
 
(’024 Patent, Claim 16) 
 

No construction necessary; 
limitations are not ordered. 
  

Steps of the claim must occur 
in the order recited 
 

 

Claim 16 provides: 

16. A device for processing traffic in a network, the device comprising:  
[a] a communication module that receives and forwards a packet sent from a 

source node to a destination node; and  
[b] a processor configured to: 
[c] identify an active flow associated with the packet by accessing information 

stored in the packet; 
[d] perform deep packet inspection (DPI) to identify an application associated 

with the active flow by analyzing at least one other packet; 
[e] determine a classification for the packet based on characteristics of the 

identified application; and 
[f] insert information identifying the classification into the packet such that a 

downstream device is enabled to extract the information identifying the 
classification from the packet. 

 

’024 Patent, Cl. 16 (annotations added for clarity). 

 

 

 
4 Defendants’ Proposed Construction is argued by Arista Networks; Cisco Systems; Hewlett Packard Enterprise and 
Aruba Networks; SolarWinds, and SonicWall only. While Claim 16 of the ’024 patent is also asserted against the 
Dell defendants, they do not join in this argument. JCCS at 2; Defs.’ Resp. at 2. 
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Both sides dispute whether the limitations of Claim 16 require an ordering of limitations. 

JCCS at 2. Both sides contend that Claim 16 should be construed to have the same order of 

limitations as Claim 1 given that the language of Claim 16 parallels the language of Claim 1. Pl.’s 

Reply at 1-2; Defs.’ Resp. at 9. Proven argues that, like Claim 1, Claim 16 does not require an 

order of limitations because no order is necessary between limitations [c] and [d] as a matter of 

logic and grammar. Pl.’s Reply at 1. Defendants argue that Claim 16 has “essentially similar steps” 

to Claim 1 and should likewise be construed as requiring steps of limitations in the order recited. 

Defs.’ Resp. at 9. 

With respect to Defendant’s argument that limitation [a] (“a communication module that 

receives and forwards a packet sent from a source node to a destination node”) must occur first, 

i.e., before at least limitation [b] (“a processor configured to”), the Court disagrees. Because the 

communication module and the processor are components that operate in parallel, there is no 

ordering between limitations [a] and [b]. 

Limitations [c] to [f] recite steps that the processor in limitation [b] performs. ’024 Patent, 

Cl. 16, Limitation [b] (“a processor configured to:) (emphasis added). Therefore, given that the 

processor in limitation [b] performs the steps recited in limitations [c] to [f], limitation [b] must 

occur before limitations [c] to [f]. 

With respect to the ordering of limitations [a] and [c] to [f], because limitation [a] receives 

the packet that limitations [c], [e], and [f] operate on, limitation [a] must precede limitations [c], 

[e], and [f]. 

With respect to the relative order of limitations [c] to [f], the Court finds that limitations 

[c] to [f] must be performed in the recited order for the reasons below.   
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Limitation [d] (“perform deep packet inspection (DPI) to identify an application associated 

with the active flow analyzing at least one other packet”) must follow limitation [c] (“identify an 

active flow associated with the packet by accessing information stored in the packet”), because 

limitation [d] identifies an application associated with the active flow that was identified in 

limitation [c]. 

Limitation [e] (“determine a classification for the packet based on characteristics of the 

identified application”) must follow limitation [d] because limitation [e] determines a classification 

based on characteristics of the application that were identified in limitation [d]. 

Finally, limitation [f] (“insert information identifying the classification into the packet such 

that a downstream device is enabled to extract the information identifying the classification from 

the packet”) must following limitation [e] because limitation [f] inserts information identifying the 

classification that was determined in limitation [e] into the packet. 

It is important to note that while the Court found that there was an order between limitations 

[c] to [d] of Claim 16, but no ordering between the similar limitations [b] and [c] from Claim 1, 

the Court believes that these two constructions are consistent for the reasons described below. 

Limitations 1[c] and 16[d] share identical language (“perform[ing] deep packet inspection (DPI) 

to identify an application associated with the active flow by analyzing at least one other packet”). 

By contrast, limitations 1[b] and 16[c] use slightly different language, namely, limitation 1[b] 

recites “associating the packet with an active flow,” while limitation 16[c] recites “identify an 

active flow associated with the packet.” 

Because different words are presumed to have different meanings, the use of different 

words in limitations 1[b] and 16[c]—“associating” versus “identify”— accounts for why ordering 

is not required between limitations 1[b] and 1[c] but is required between limitations 16[c] and 
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16[d]. See Phillips, 415 F.3d at 1314 (“Because claim terms are normally used consistently 

throughout the patent, the usage of a term in one claim can often illuminate the meaning of the 

same term in other claims. Differences among claims can also be a useful guide in understanding 

the meaning of particular claim terms.”) (internal citations omitted). More specifically, limitation 

16[c] requires “identifying an active flow” while limitation 16[d]—as well as limitation 1[c]—

requires “identify an application associated with the active flow.” Because the claimed apparatus 

must first identify the active flow (in limitation 16[c]) before it can identify the application 

associated with the active flow (in limitation 16[d]), limitation 16[c] must precede limitation 16[d]. 

In other words, limitation 16[d] depends on limitation 16[c] identifying the active flow.5 

By contrast, there is no corresponding dependence between limitations 1[b] and 1[c]. To 

perform limitation 1[c] (or limitation 16[d] for that matter), the claimed invention needs to (1) 

identify the active flow and (2) analyze at least one other packet. Limitation 1[b] does not identify 

the active flow (although limitation 16[c] does identify the active flow for Claim 16) and limitation 

1[c] analyzes “at least one other packet.” Therefore, because limitation 1[b] does not produce a 

result that limitation 1[c] uses, there is not a “read-after-write” dependence between limitations 

1[b] and 1[c], and thus no ordering between these two limitations. 

C. “infinity rate check limit” (’507 Patent, Claims 1, 3, 4, 5) 

Term Plaintiff’s Proposed 
Construction 

Defendants’ Proposed 
Construction6 

“infinity rate check limit” 
 
(’507 Patent, Claims 1, 3, 4, 
5) 
 

No construction necessary. 
  

“a rule that grants an 
automatic pass to a packet at 
a child classification level 
regardless of the outcome of 
the rate-limit check at that 
child classification level” 

 
5 In computer architecture, a “read-after-write” dependence occurs when one instruction produces a result that is 
used by another instruction.  Here, a “read-after-write dependence” exists between limitations 16[c] and 16[d] 
through the “result” of identifying an active flow. 
6 Defendants’ Proposed Construction is argued by the Dell defendants and NetApp only. JCCS at 2. 
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The term “infinity rate check limit” appears in Claims 1, 3, 4, and 5 of the ’507 Patent. 

Both sides dispute whether construction is necessary. Pl.’s Open. at 14. Proven contends that 

construction is not necessary because the claim language defines the term. Id. at 15. In particular, 

Proven contends that Claim 1 describes that the infinity rate check “grant[s] an automatic pass… 

regardless of whether or not said packet passes said second rate-limit check.” ’507 Patent, Cl. 1, 

Lim. [c].  

Defendants contend that construction is necessary because the term is “coined.” Defs.’ 

Resp. at 12. More specifically, Defendants’ primary contention with Proven’s argument is that the 

claim language does not specifically define what the word “infinity” means, and the disputed term 

would have the same meaning if the word “infinity” were removed. Defs.’ Sur-reply at 4-5. 

According to Defendants, the lack of meaning in the word “infinity” causes the term “infinity rate 

check limit” to be a “coined” term and thus, the Court must look to the specification in order to 

define the term. Id.  

The Court disagrees that the word “infinity” lacks meaning. The word “infinity” appears 

to refer to the automatic pass afforded to the packet, regardless of the amount of bandwidth 

available at that level. In this sense, when using the “infinity rate check limit,” the bandwidth at 

this level is effectively “infinity.” As such, “infinity” distinguishes the “infinity rate check limit” 

from the “second-rate check limit,” wherein the “second-rate check limit” requires having 

sufficient bandwidth at a certain level in order for the packet to “pass” the check. See ’507 Patent 

at 2:43-54. 

Defendants’ proposed construction differs from the claim language in two key respects. 

First, Defendants’ proposed construction describes the term as a “rule” rather than a “check.” 

Second, Defendants’ proposed construction describes that the “infinity rate-check limit” is 
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performed at the “child-level,” while the claim language requires that this check be performed at 

the “second-level.” With respect to substituting “rule” for “check,” Defendants argue that the 

specification explicitly equates the two words multiple times. Id. at 5-6. But even assuming the 

specification used the two words interchangeably, this does not support substituting “rule” for 

“check” in the claim language because if the two words mean the same thing, then there is no 

reason to depart from the patentee’s chosen language. 

With respect to substituting “child-level” for “second-level,” Defendants point to the 

specification’s use of “child-level,” as well as Proven and its expert’s use of the term. While these 

are true, Proven provides three counter-arguments, which the Court finds persuasive. First, “child-

level” has a different and narrower meaning than “second-level.” Pl.’s Reply at 4. More 

specifically, the term “second-level” could simply mean “another” level besides the first level. By 

contrast, “child-level” implies the level immediately below “parent-level.” Second, there is not a 

clear relationship between the claim language’s use of “first-level” and the Defendants’ proposed 

construction of “child-level,” which could potentially confuse the jury. Id. Third, Defendants’ 

proposed construction violates the principle of claim differentiation, which “presume[es] that each 

claim in a patent has a different scope.” Versa Corp. v. AG-Bag Int’l Ltd., 392 F.3d 1325, 1329-

30 (Fed. Cir. 2004). Specifically, Claim 9 provides “[t]he method of claim 7 wherein said first-

level traffic classification is a parent classification of said second-level traffic classification and 

said second-level traffic classification is a child classification of said first-level traffic 

classification.” ’507 Patent, Cl. 9 (emphasis added). Because Claim 9 narrows the “second-level 

classification in Claim 1 to “child classification,” adopting Defendants’ proposed construction 

which substitutes “second-level classification” for “child classification” both violates the principle 

of claim differentiation and incorrectly narrows the claim. 
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Because the claim language defines the meaning of this term and because Defendants’ 

proposed construction alters the meaning of this term, the Court adopts Proven’s proposed 

construction. 

D. “minimal equal-cost paths” (’852 Patent, Claims 1, 2, 3, 5, 7, 8, 10, 11, 12, 13, 
15, 17, 18) 

 
Term Plaintiff’s Proposed 

Construction 
Defendants’ Proposed 
Construction7 

“minimal equal-cost paths”  
 
(’852 Patent, Claims 1, 2, 3, 
5, 7, 8, 10, 11, 12, 13, 15, 17, 
18) 

No construction necessary; 
not indefinite. 
  

Indefinite 
 

 

 The term “minimal equal-cost paths” occurs in thirteen claims of the ’852 Patent. Both 

sides dispute whether the term is indefinite. JCCS at 3. Defendants contend that the term is 

indefinite because the word “minimal” is a term of degree that does not provide objective 

boundaries to a POSITA in light of the specification and prosecution history. Defs.’ Resp. at 17. 

Defendants contend that neither the claims nor the specification provide guidance on the objective 

boundaries of the term. Id. Defendants also point to multiple cases where courts have found terms 

including “minimal” to be indefinite. Id. at 18-19.  

Proven argues that Defendants have not carried their clear-and-convincing burden to show 

that the term “minimal equal-cost paths” is indefinite. Pl.’s Open. at 16-17. Proven further argues 

that the term should have its plain-and-ordinary meaning. See Pl.’s Reply at 6-7. In support of its 

proposed construction, Proven points out that the dictionary definition of “minimal” is “relating to 

or being a minimum.” Id. at 7. Then, using that definition, Proven argues that a POSITA would 

 
7 Claims 1, 2, 7, 8, 10, 11, 12, 17, and 18 of the ’852 patent are asserted against the Amazon defendants; Arista 
Networks, the Dell defendants, Hewlett Packard Enterprise and Aruba Networks. Claims 3, 5, 13, and 15 of the ’852 
patent are asserted against the Amazon defendants only. The agreement on the constructions applies only to the 
parties against whom the patents are asserted. JCCS at 2. 
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understand that “minimal” simply means “the least possible.” Id. To further bolster its argument 

that no construction is necessary and illustrate that a POSITA would understand the scope of 

“minimal,” Proven points to a thesis and a paper in the field that repeatedly use “minimal” with 

respect to path length or cost. Id. at 7-8. Proven also points out that Defendants’ expert has 

published papers that use “minimal.” Id. at 8.  

While Defendants raise some convincing points, the Court ultimately agrees with Proven 

that Defendants have not overcome the high burden of clear and convincing evidence to show that 

“minimal equal-cost paths” is indefinite. Sonix Tech. Co., Ltd., 844 F.3d at 1377.  

The Court concludes that the term is not indefinite given that a POSITA would understand 

the scope of the term with “reasonable certainty.” Nautilus, 572 U.S. at 910. In particular, a 

POSITA could understand that “minimal” means “the least possible.”8 With this understanding, 

the term “minimal equal-cost paths” has an objective meaning. As Proven stated and the 

specification supports, the path with the least possible cost can be called the minimal-cost path. 

Pl.’s Open. at 17-18 (citing ’852 Patent, 1:48-61). If there are multiple paths with the same least 

possible cost, these paths can be called “minimal equal-cost paths.” Id. (citing ’852 Patent, 1:60-

61). 

Furthermore, the thesis and papers that Proven cites to—including papers that Defendants’ 

own expert published—further confirm that a POSITA would understand the scope of this with at 

least “reasonable certainty.” Pl.’s Reply at 7-8. 

 
8 It is important to note that the Court is not elevating the dictionary definition to the level of intrinsic evidence. 
Rather, the purpose of the Court using the dictionary definition here is to illustrate that the specification uses this 
term to describe an aspect of the invention in a manner that is completely consistent with the plain-and-ordinary 
meaning of this term and the dictionary definition. 
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Finally, with respect to the Federal Circuit cases that found that “minimal” was indefinite, 

the Court agrees with Proven that those cases involved different patents and different technologies, 

and do not preclude the instant disputed term from being not indefinite. 

For the reasons described above, the Court finds that the term “minimal equal-cost paths” 

is not indefinite and should have its plain-and-ordinary meaning. While “minimal” is not a 

technical word and/or a difficult English word where a lay jury might have difficulty understanding 

the meaning, because both sides appear to agree that the plain-and-ordinary meaning of “minimal” 

is “the least possible,” the Court adopts this as the plain-and-ordinary meaning of “minimal.”  Pl.’s 

Reply at 7; Defs.’ Sur-reply at 8-9. 

E. “switching device” (’852 Patent, Claims 1, 2, 3, 5, 7, 8, 10, 11, 12, 13, 15, 17, 18) 

Term Plaintiff’s Proposed 
Construction 

Defendants’ Proposed 
Construction9 

“switching device”  
 
(’852 Patent, Claims 1, 2, 3, 
5, 7, 8, 10, 11, 12, 13, 15, 17, 
18) 

No construction necessary. 
  

“a device that performs layer 
2 and layer 3 operations using 
the information from layers 2 
to 7 of the OSI (Open 
Systems Interconnect) 
reference model” 

 

 The term “switching device” is used in thirteen claims of the ’852 Patent. JCCS at 3. Both 

sides agree that the claimed switching device is distinguishable from a conventional switches and 

routers that only perform switching and routing operations on layers 2 and 3 of the Open Systems 

Interconnection (“OSI”) model10, without using information from any higher layer. Pl.’s Reply at 

 
9 Claims 1, 2, 7, 8, 10, 11, 12, 17, and 18 of the ’852 patent are asserted against the Amazon defendants; Arista 
Networks, the Dell defendants, and Hewlett Packard Enterprise and Aruba Networks. Claims 3, 5, 13, and 15 of the 
’852 patent are asserted against the Amazon defendants only. The agreement on the constructions applies only to the 
parties against whom the patents are asserted. JCCS at 2. 
10 The OSI reference model is a conceptual framework that divides networking communication functions into seven 
layers of abstraction. Layer 1 (the lowest layer) is the physical layer; layer 2 is the data link layer; layer 3 is the 
network layer; layer 4 is the transport layer; layer 5 is the session layer; layer 6 is the presentation layer; and layer 7 
(the highest layer) is the application layer. Defs.’ Resp., Ex. 15 (Johnson Decl.) at ¶¶ 51–52. 
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9; Defs.’ Sur-reply at 10. However, both sides dispute whether the switching device must use 

information from each and every layer of layers 2 to 7 or must only be capable of using information 

from layers 2 to 7. Pl.’s Reply at 9. 

 Defendants contend that the claimed switching device must use information from each and 

every layer of layers 2 to 7 in order to perform layer 2 and layer 3 operations. Defs.’ Sur-reply at 

12. Defendants contend that the applicant specifically defined “switching device” during 

prosecution to differentiate the term from conventional switches and routers, in a manner reflected 

by Defendants’ proposed construction. Defs.’ Resp. at 20. The relevant passage from the 

prosecution history is as follows: 

Moreover, Applicant’s claims 1, 10, and 11 describe a switching device that is 
distinguished from a conventional switch/router, by performing layer 2 and layer 3 
operations using information associated the session/conversation management, 
which is usually performed at higher layers and not the router/switch. Thus, 
Applicant’s switching device uses information from the above layer to perform 
switching/routing. In contrast, convention [sic] routers do not use information from 
the upper layers to perform switching/ routing. support for the statement can be 
found at least on page 5, lines 28 -3 1 of the Applicant’s specification, as filed, 
where it is described that Applicant’s switching device performs layer 2 and layer 
3 operations using the information from layers 2 to 7 of the OSI reference model. 

 
ECF No. 20, Ex. 9 (Sept. 30, 2009 Response to Office Action) at 8.  

Based on this passage from the prosecution history, Defendants contend that the applicant 

distinguished the claimed invention from prior art by arguing that the claimed switching device 

“perform[s] layer 2 and layer 3 operations using information associated the session/conversation 

management, which is usually performed at higher layers and not the router/switch.” Id. 

Defendants then contend that “[w]hen ‘the intrinsic evidence shows that the patentee distinguished 

[a] term from prior art on the basis of a particular embodiment’—as the patentee has done here—

the term must be construed to capture that distinction.” Defs.’ Resp. at 22 (quoting Edwards 
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Lifesciences LLC v. Cook Inc., 582 F.3d 1322, 1329 (Fed. Cir. 2009)). Defendants contend that 

their construction “captures verbatim the patentee’s distinction from the prosecution history.” Id. 

In contrast with Defendants’ proposed construction that requires that the claimed switching 

device must use information from each and every layer of layers 2 to 7, Proven contends that the 

switching device needs only to be “generally capable of, but not limited to, performing layer 2 

switching and layer 3 routing operations using layer 2 through 7 information,” and thus does not 

need to use information from every layer. Pl.’s Open. at 21. Proven alleges, in effect, that 

Defendants exaggerate the meaning of the applicant’s prosecution statements. Pl.’s Reply at 9. 

Proven contends that: 

Nowhere in the intrinsic record did the Applicant say that was required.  Instead, as 
is clear by the same passage of the prosecution history both sides point to, the 
switching device is distinguished from conventional switch/router by “performing 
layer 2 and layer 3 operations using information associated [sic] the 
session/conversation management, which is usually performed at higher layers and 
not the router/switch. 
 

Id. 

Proven contends Defendants’ proposed construction “morphs” the applicant’s 

statement from a device that performs layer 2 and layer 3 operations “using the information 

from layers 2 to 7 of the OSI reference model” (emphasis in original) to “using the 

information from each of the layers 2 to 7” (emphasis added).  Id. at 10.  Proven contends 

that this is incorrect, at least in part because if the applicant had meant “each layer,” the 

applicant would have used words to that effect. Id. 

Proven further contends that Defendants’ own expert implicitly agrees with Proven because 

“[n]oticeably absent from Dr. Johnson’s own description of what would be required to use 

session/conversation management at higher than levels 2 and 3 are layers 4 or 7.”  Id. at 10 

(referring to ECF 23-05 at ¶ 69) (emphasis in original). 
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For the reasons that follow, the Court construes “switching device” to mean “a device that 

performs layer 2 and layer 3 operations, and that is capable of using the information from layers 2 

to 7 of the OSI (Open Systems Interconnect) reference model” wherein the Court notes that 

“capable” means that “the device does not need to actually use information from each and every 

layer.”  

First, the plain language of the alleged limitation (“using the information from layers 2 to 

7 of the OSI reference model”) does not recite that each and every layer must be used. ECF No. 

20, Ex. 9 (Sept. 30, 2009 Response to Office Action) at 8 (emphasis added). Rather, this language 

only indicates the source of the information (layers 2 to 7); it does not go so far as to require that 

information from each layer must be used. 

Second, the applicant’s prosecution statement merely differentiated the claimed switching 

device from conventional switches, which only use information from layers 2 and 3 and do not use 

information from any higher layer (i.e., layers 4 to 7). Pl.’s Reply at 9. Defendants point to the fact 

that a device using information from only layers 2 and 3 would be indistinguishable from a 

conventional switch. Defs.’ Sur-reply at 11. However, a device that is capable of using information 

from at least one layer higher than layers 2 and 3 would still be distinguishable from a conventional 

switch. As such, it does not follow that the applicant was stating that the claimed switching device 

must use information from all layers when having the capability to use information from at least 

one of the higher layers would distinguish the invention from prior art. 

Third, given the significant differences between the information present at various layers, 

at minimum, a POSITA would not think it is necessary to use information from each and every 

layer to achieve the claimed invention. More likely, the Court finds that a POSITA would think 
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that using information from fewer layers instead of using information from each and every layer 

may be more useful and efficient when performing layer 2 and layer 3 operations.  

F. “if an inbound flow . . . ; and transmitting . . .” /  “if the inbound flow . . . ; and 
transmit . . .” /  “determining . . . ; associating . . . ; selecting . . . ; transmitting 
. .” (’852 Patent, Claims 1, 10, 11) 

 
Term Plaintiff’s Proposed 

Construction 
Defendants’ Proposed 
Construction11 

“if an inbound flow . . . ; and 
transmitting . . .” /  “if the 
inbound flow . . . ; and 
transmit . . .” /  “determining . 
. . ; associating . . . ; selecting 
. . . ; transmitting . .”  
 
(’852 Patent, Claims 1, 10, 
11) 

No construction necessary. 
  

The performance of the steps is 
not performed using any one or 
more of the following: “hash 
tables, LAG operations, header 
packets.” 
 

 

This claim term appears in Claims 1, 10, and 11 of the ’852 Patent. Both sides dispute 

whether the applicant disclaimed the use of “hash tables, LAG operations, header packets, etc.” 

during prosecution. Defs.’ Resp. at 27. More specifically, during prosecution, to differentiate two 

pieces of prior art, the applicant quoted extensively from the prior art, and then said: 

Applicants second claim element (claim 11) states “determining whether an 
inbound flow from the second node is present on a first port of the plurality of 
ports.” This concept is not present in the above-mention quote from Manur. In fact, 
Manur uses hash tables, LAG operations, header packets, etc. This is not 
Applicant’s application, which simply states that if “upon receipt of the first PDU 
of a flow, the switching device detects the new flow and identifies the two equal 
costs paths associated with Pl and P2. If, for example, traffic from the second edge 
to the first edge was previously detected by and learned on port P2, then the learned 
path test is answered in the affirmative and the switching device assigns P2 as the 
outbound port for the new flow.” It is that simple. This element alone is enough to 
patentably distinguish the claimed invention under 37 CFR 1.111(b). As such, 
Applicant respectfully believes that claims 1, 10 and 11 are allowable without 
regard to Kanetake, and all claims depending therefrom are allowable as well. 

 
11 Defendants’ Proposed Construction is argued by the Amazon defendants; Arista Networks, the Dell defendants, 
and Hewlett Packard Enterprise and Aruba Networks only. JCCS at 2. 
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Id. at 29 (emphasis added).   

Based on italicized passages in the block quote above, Defendants contend that the 

applicant disclaimed these items in order to overcome two prior art references cited by the 

Examiner. Id. at 27. Proven contends that the applicant did not disclaim the use of these items, but 

rather that the applicant was merely explaining that hash tables, LAG operations, and header 

packets alone, cannot achieve the claimed invention of “determining whether an inbound flow 

from the second node is present on a first port of the plurality of ports.” Pl.’s Open. at 25. The 

Court disagrees with Defendants’ assertion that the applicant disclaimed the use of hash tables, 

LAG operations, header packets, etc. for the following four reasons. 

First, the Court agrees with Proven’s reading of the above cited portion of the prosecution 

history that the applicant was merely stating that Manur’s use of has tables, etc. did not disclose 

the claimed determining functionality. Pl.’s Open. at 25. 

Second, the alleged disclaimer does not make sense. The applicant first addressed a step of 

the claimed invention as “determining whether an inbound flow from the second node is present 

on a first port of the plurality of ports,” which describes checking which port an inbound flow is 

on. However, in the following two sentences, the applicant next described what data structures, 

operations, data, etc. the prior art used. The Court does not see a connection between the 

description of a step of the claimed invention in the first sentence and then allegedly disclaiming 

how prior art implements another claimed invention.  

Third, if the applicant intended to disclaim the use of hash tables, etc., one would expect 

that the specification or prosecution history would explain why hash tables, etc. are inadequate, 

generally disparage the use of hash tables, etc., or propose a different method of achieving the 

results that would have been gained by using hash tables, etc. Inphi Corp. v. Netlist, Inc., 805 F.3d 
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1350, 1355 (Fed. Cir. 2015) (stating “[n]egative claim limitations are adequately supported when 

the specification describes a reason to exclude the relevant limitation”). However, neither the 

specification nor the prosecution history contain any such explanation. Rather, the specification 

describes using headers as one method of implementing the claimed invention.’852 Patent at 3:57-

63; see also ’852 Patent at 4:61-66. 

Fourth, a POSITA would not understand that the applicant was disclaiming fundamental 

building blocks of computer engineering/networking, i.e., hash tables or header packets, especially 

without explaining what would replace them. 

Because the applicant did not disclaim during prosecution the use of hash tables, LAG 

operations, header packets, etc., the Court finds that the terms “if an inbound flow . . . ; and 

transmitting . . .” /  “if the inbound flow . . . ; and transmit . . .” /  “determining . . . ; associating . . 

. ; selecting . . . ; transmitting . .” are construed to have its plain and ordinary meaning. 

IV. Conclusion 

For the reasons described herein, the final constructions of the disputed terms is as follows: 

 
Term Court’s Final Construction 

Order of steps/limitations 
 
(’024 Patent, Claims 1, 16) 
 

Claim 1: No order between limitations other 
than: 
 Limitation [b] occurs after limitation [a] 
 Limitation [d] occurs after limitations [a] 

and [c] 
 Limitation [e] occurs after limitation [d] 
 Limitation [f] occurs after limitations [b] 

and [e] 
 
Claim 16: No order between limitations other 
than: 
 Limitations [a] and [b] precede limitations 

[c] to [f] 
 Limitations [c], [d], [e], and [f] occur in the 

order listed 
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Term Court’s Final Construction 
“infinity rate check limit” 
 
(’507 Patent, Claims 1, 3, 4, 5) 
 

No construction necessary as the claim 
language defines the term. 
 

“minimal equal-cost paths” 
 
(’852 Patent, Claims 1, 2, 3, 5, 7, 8, 10, 11, 
12, 13, 15, 17, 18) 
 

Not indefinite.  Plain-and-ordinary meaning 
wherein the plain-and-ordinary meaning is 
“the least possible.” 
 

“switching device” 
 
(’852 Patent, Claims 1, 2, 3, 5, 7, 8, 10, 11, 
12, 13, 15, 17, 18) 
 

“a device that performs layer 2 and layer 3 
operations, and that is capable1 of using the 
information from layers 2 to 7 of the OSI 
(Open Systems Interconnect) reference model” 
 
1 – The device does not need to actually use 
information from each and every layer 
 

“if an inbound flow . . . ; and transmitting . . 
.” /  “if the inbound flow . . . ; and transmit . . 
.” /  “determining . . . ; associating . . . ; 
selecting . . . ; transmitting . .” 
 
(’852 Patent, Claims 1, 10, 11) 
 

Plain-and-ordinary meaning. 
 

 


